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FOSTER CARERS AS EMPLOYEES 

The Employment Appeal Tribunal dismissed Glasgow City Council’s (GCC) appeal 
against an earlier decision of the Employment Tribunal. GCC claimed that 2 foster 
carers were not employees of the Council, but that argument was rejected. In 
summary, is the reasoning of Lord Summers who was being asked to decide whether 
the carers were workers, employees or neither. 
 
The EAT upheld the decision of the ET Judge and accepted that the agreement 
entered into between the Claimants and the Council was contractual in character and 
in particular contained elements indicative of a contract of employment. This 
conclusion was based particularly on the payment of a fee of £32,000 p.a to the 
Claimants in respect of fostering services. This sum had the appearance of 
remuneration as opposed to a sum supplied to cover the Claimants’ costs. This 
conclusion was also based on the degree of control exercised by the Council over the 
Claimants in the delivery of fostering services. Since one of the characteristics of a 
contract of employment was that one party exercised a significant degree of control 
over the other party, the high degree of control exercised by the Council suggested 
that the Council were in law the employers of the Claimants. The EAT declined to form 
any view on what the position might have been had the carers been what were 
described as “ordinary” carers. It was not necessary for the disposal of the appeal to 
reach such a conclusion.” 
 
The full judgement can be found at:  
https://assets.publishing.service.gov.uk/media/5f490238d3bf7f0a2e1e5c51/Glasgow
_City_Council__v_1__Mr_James_Johnston_2__Mrs_Christine_Johnston___UKEAT
S_0011_18_JW.pdf 
 
Robert Holland, who represented the carers, Mr and Mrs Johnstone, commented that 
“They were in a special category of foster carer, but although this decision relates to 
that particular category only, it could have much wider implications for 
Scotland’s 4,000 foster carers.” 
 
The Johnstone’s were in a highly specialised category of carers under the council’s 
treatment foster care (TFC) service which dealt with some of Glasgow’s most 
vulnerable and troubled children. This service is now closed.  
 
Carers sign agreements with councils, which are not considered contracts of 
employment. The Johnstone’s argued that they should have the same entitlements 
and protections as council workers and that the council had a duty of care to foster 
carers, not only the children they look after.  
 
The facts and circumstances of the case are extremely unusual, and it was the 
particular working arrangement that determined the carers’ status as employees rather 
than the fact alone that they were foster carers. 
 
Foster carer not considered to be a worker or an employee 
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A local authority solicitor provided information about a similar case in which she was 
involved, where the outcome was different. 
 
Around the same time as the Johnstone case was at the Employment Tribunal, in 
2017, Fife had a similar case where a foster carer (who was also in a specialist 
programme but nearer to a 'normal' foster carer than the Johnstone’s) also claimed to 
be an employee. Interestingly, the hearing on this issue was held two weeks after the 
Johnstone judgment had been issued, and was heard by the same judge, 
McFatridge!    
 
He found that these carers were not employees, and nor were they 'workers'. 
Obviously this is not authoritative in the same way the EAT judgment is, but it does 
add to the position that the Glasgow case is of very limited scope, and may be useful 
to know about if the issue arises again (as I suspect it will give the publicity around the 
Johnstone case). 
 
Fife Council brought Counsel in to argue the case due to the Johnstone judgment and 
the wider importance of the issue. For some reason this judgment is not on the 
Employment Tribunal website, but we have been given a copy. 
 
file:///C:/Users/rhona/Downloads/Shona%20Duncan%20Judgment.pdf 
A forensic examination of the circumstances of each case will be needed to draw 
comparisons and differences and to advise our members accordingly. I have a feeling 
local authority solicitors will have this very much in their sights. 
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